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This is a claim for conpensation benefits for tenporary
total disability and permanent total disability wunder the
Longshore and Harbor Workers' Conpensation Act, as anended, 33
U S . C 8§ 901, et seq. (1976) ("the Act"). Hearings were held on
August 14, 1985 and April 29, 1986 in Baltinore, Maryl and before
Judge Peter McC. G esey. Judge McC. G esey issued a Decision
and Order dated August 24, 1987, which the Benefits Revi ew Board
vacated and remanded by its Decision and Order dated April 30,
1990. Judge McC. G esey issued a second Decision and Order
dated June 22, 1992. By Decision and Order dated Novenber 29,
1995, the Benefits Review Board specifically affirmed Judge
McC. G esey's finding that the Claimant is not disabled as of
1982. However, the Board, noting that the Judge relied on
Dr. Filtzer's opinion, which is dated March 20, 1982, remanded
the case for consideration of any disability before 1982, and
for consideration of certain medical bills which were cl ai ned as



unpai d. Judge McC. G esey has passed away, and this case has
been assigned to the undersigned. | have reviewed the records
and | do not find that | need to hear any new testinony so as to
resol ve the issues herein. Because the Benefits Review Board
uphel d Judge McC. G esey's decision as to a lack of disability
after Dr. Filtzer's March 20, 1982 opinion, | will generally not
address the evidence relating to the time period thereafter,
al though I have reviewed all the evidence in the record.

The Findings of Fact and Conclusions of Law made by
di stingui shed and | ate col | eague Judge Peter McC. G esey, to the
extent not disturbed by the Board, are binding upon the parties
as the “Law of the Case,” are incorporated herein by reference
as if stated in extenso and will be reiterated herein as needed
for purposes of clarity and to deal with the Board’s nmandate to
the OFfice of Adm nistrative Law Judges.

Sunmary of the Evidence

The Cl ai mant began wor ki ng at Newport News Shi pbuil di ng and
Dry Dock Conpany (hereinafter "the Shipyard" or "the Enployer")
on May 5, 1977 in the fitters’ departnment X-11 (EX 3B).! She
sustained an injury on July 27, 1977 when, as she was trying to
put up a piece of steel, it slipped fromher grip and fell on
her chest and arm (Tr. at 35:8-38:22; EX 2 at 2). An
exam nation of the Clainmant at the Shipyard clinic reveal ed a
contusion, but no break in the skin (EX 3F;, EX 4; EX 56).

The Cl ai mant was seen at the Shipyard clinic on July 28,
1977 and m |l d tenderness of the upper sternocostal joint on the
|l eft was noted and was treated with hot packs and anal gesics (EX
3F at 5; EX 66 at 10:11-19). A chest x-ray taken on July 28,
1977 was read as negative by Dr. Padayhag, a Shi pyard physician
(EX 66 at 42:4-7). The Claimant was seen at the Shipyard clinic
agai n on August 1, 1977 with a tender right forearmand hand and
an asynptomatic chest (EX 3F at 6; EX 66 at 11:15-23). A right
forearm and hand x-ray taken on August 1, 1977 was read as
negative by Dr. Padayhag (EX 66 at 41:25-42:3). A chest x-ray
taken on COctober 24, 1977 was read as negative by Dr. Harnon,
the Shipyard's nmedical director (EX 66 at 42:8-11). The
Shi pyard scheduled two appointnments for the Claimant to be
exam ned on Novenber 21, 1977 and Novenber 28, 1977 by Dr.
W nfrey, a board-certified thoracic surgeon, but the Cl ai mant

The foll owi ng abbreviations are used herein:

" CX" - Claimant's Exhibit
"EX" - Enpl oyer's Exhibit
"Tr." - Transcript of the hearing on April 29, 1986 in

Bal ti nore, Maryl and.
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failed to keep either appointment (Tr. at 63:15-64:9; EX 3C;, EX
7; EX 66 at 17:3-15).

The Clai mant selected Dr. Harrison, a famly practitioner
in Franklin, as her treating physician, and continued to see him
until Septenber 29, 1977, when he released her to return to work
(EX 3F at 6, 11; EX 66 at 12:1-13:21; 15:19-22). The C ai mant
saw Dr. Harrison again on October 22, October 29, Novenber 22,
and Decenber 29, 1977, at which time he again rel eased her to
return to work as of January 2, 1978 (EX 21).

On January 2, 1978, the Shipyard conpleted a form NN 3370
returning the Claimant to work with the restrictions reconmended
by Dr. Harrison of no climbing, lifting, or straining (EX 3F at
16; EX 66 at 21:13-22:8). The Claimnt worked for three days,
but did not return to work on January 5, 1978. She was seen at
Cbi ci Hospital, was di agnosed with costochondritis, and was told
to return to work (EX 66 at 22:22-23:4). The Enployer, given
the prior negative exam nations and the Claimant's failure to
keep her appointments with Dr. Wnfrey, did not authorize the
time out (EX 66 at 22:22-23:24). The Clainmnt then worked from
January 9 to 13, 1978 (EX 3B at 5). The Claimant did not return
to work thereafter.

On January 19, 1978, the Shipyard offered the Cl ai mant | i ght
wor k, working on a flat surface picking up washers wei ghing | ess
than one pound, but the Claimnt refused the offer. The
Cl ai mtant was instructed to return to the clinic on February 1,
1978, but she did not return (EX 66 at 23:24-24:18; See al so EX
3F at 9).

The Cl ai mant's testi nony was vague i n her refusal to perform
the light duty work she was offered. The wei ght of the evidence
shows that the Claimant inproperly refused to work appropriate
light duty work (EX 62 at 17:17-24:10; 26:7-27:1; 35:20-36:20).
The Shipyard presented testinmony of the Claimant's forenen
general foreman, and the present supervi sor of personnel for her
departnment, regarding the Clainmant's unreasonable refusal to
work a job within her doctor’s restrictions.

After the Claimnt was returned to work by her physician,
she was assigned |ight duty grinding work under foreman Horace
Whitl ey. M. Whitley explained that the grinder weighed only
1 % Ibs., yet the Claimnt never even really tried to perform
the work (EX 72 at 5:6-13). He testified that the Claimnt did
not appear interested in what she was doing and that, in his
opi nion, she did not nake a good faith effort to do the job.
M. Whitley further testified that he had supervised other
infjured workers on light duty, who did what they could to
acconplish their job (EX 72 at 5:18-7:6; See also EX 69 at
15: 4-16: 2).



After the Claimnt refused to work the light grinding job,
the Shipyard offered the Clainmant another extrenely |ight duty
j ob picking up washers, nuts, and bolts weighing six to eight

ounces (EX 69 at 9:3-11:13). The Claimant was assigned to
foreman Richard E. Cone, who testified that the Cl ai mant made no
real attenmpt to perform her job (EX 71 at 4:23-5:19). He
testified that the Claimnt walked up and down the final
assenbly platen and was not productive at all. M. Cone stated
that, in his opinion, the Claimant did not mke a good faith

effort to performthe job conpared with other |ight duty workers
doing the same job (EX 71 at 6:10-21; 12:7-18).

After the Claimnt declined to work the second job, she was
referred to general foreman Leroy Mangrum M. Mangrum
confirmed with the Shipyard clinic that the work which the
Claimant was assigned to perform was wthin her work
restrictions. The Cl ai mant becanme | oud and argunentative as
wel | as abusive, and called M. Whitley and M. Mangrum liars
(EX 30; EX 69 at 14:1-15:1). M. Mangrum testified that these
two jobs of light grinding and picking up nuts and bolts have
been avail able since 1977 at the sane pay scale with the sane
potential for wage increases as the job the Claimant had on the
date of injury (EX 69 at 18:4-17).

Because the Claimant's supervi sor of personnel, M. Freda,
had | eft the Shipyard, the Enployer called David W Schnake, the
supervi sor of personnel at the tinme of the hearing, to testify

based on the Claimant's enploynment records. M. Schnake
testified that the Clai mant was absent for nore than five days
without calling in or obtaining authorization. He further

testified that pursuant to standard Shipyard procedures, the
Claimant was termnated from the Shipyard enploynent rolls
effective January 13, 1978 (EX 70 at 6:6-21; See also EX 3B).

M. Schnake testified that every enpl oyee of whom he was
awar e and who has ever been away fromthe Shipyard for five days
with an unexcused absence, or wi thout what the conpany considers
an appropriate nedical reason for being off work, had been
termnated by the Shipyard (EX 70 at 14:8-23). The Cl ai mant
candidly admtted that the union del egate told her that she was
di scharged for not calling in every five days as is required by
t he union contract (EX 62 at 29:4-8, 30:1-9).

The pertinent nmedical evidence will now be summarized at
this point. Dr. Harnon, who has been a practicing physician
since 1962 and who began wor ki ng at the Shipyard clinic in 1968,
becane assistant nmedical director in 1971 and was pronoted to
medi cal director in 1976 (EX 66 at 3:19-4:5).

Dr. Harnpbn exam ned the Cl ai nant on one occasi on. He al so
acted as custodian of her medical records and reviewed her



records periodically to determ ne her nedi cal status and whet her
to authorize her work absences (EX 66 at 4:10-14).

Dr. Harnon wrote to Dr. Harrison on several occasions
requesting current nedical reports and an explanation for the
Cl ai mant' s continued absence from work (EX 66 at 17:16-18:16).
The only response Dr. Harnon received was Dr. Harrison's
Sept enber 28, 1977 correspondence indicating that Dr. Harrison
had referred the Cl ai mant to a neurosurgeon (Dr. Rashti), whose
exam nation was totally negative (EX 8A).

To determ ne whether the Cl ai mant was di sabl ed, Dr. Harnon
schedul ed appointnents with Dr. Wnfrey, a board-certified
t horaci c surgeon, on Novenber 21, 1977 and agai n on Novenber 28,
1977 (EX 66 at 17:3-15). The Claimnt, by her own adm ssion,
failed to keep either appointment (EX 3C and EX 62 at
16: 3-17:16). Consequently, the Shipyard tern nated her workers'
conpensation benefits as of Decenber 4, 1977 (EX 3C, EX 3F at 7;
EX 7; EX 66 at 21:3-9).

Dr. Harnon, on the basis of his exam nation of the Cl ai mant
and his review of her nedical records, testified that the
Cl ai mant physically was able to pick up washers and to operate
a grinder with no problem (EX 66 at 24:20-27:5), that both jobs
required very little effort and that even an invalid person
coul d performthe job of picking up washers (EX 66 at 25:14-16).

Dr. Harmon further testified that based on his reviewof the
x-ray taken by Dr. Stetson on February 1, 1978, which was read
by Dr. Legg, a board-certified radiologist, as showing no
fracture, the Claimant did not suffer a fractured sternum (EX
8E; EX 66 at 29:10-13; 46:18-47:2; 59:24-60:24). He further
testified that even assuming the Claimnt had suffered a
fractured sternumas a result of her July 27, 1977 acci dent, she
woul d have been asynptomati c enough or stable enough to pick up
washers and to performlight grinding certainly by January 1978
(EX 66 at 27:16-28:8). Dr. Harnon expl ained that because the
fracture occurred six nonths earlier, the two weeks of rest
recommended by Dr. Verdirane were unnecessary (EX 66 at
28:9-29:9). He noted that nmost fractures heal within six to
ei ght weeks, whether they are i mmobilized, and that a fractured
sternum woul d have healed within six nonths. He also noted that
her February 1, 1978 physical examnation by Dr. Verdirane
reveal ed no evidence of an unheal ed sternum fracture (EX 66 at
29:3-9; 45:12-46:11). Dr. Harnon noted that he did not place
the Claimant at maxi mum nedical inmprovenent as of January 18,
1978 because of her continuing conplaints and because he did not
have all of the Claimant's nedical records at that time (EX 66
at 65:6-66:4).



Dr. Harnmon testified that the Shipyard' s record of the
Claimant's injury on July 27, 1977 reflected a contusion of the
anterior chest wall and a contusion of the right upper arm but
did not indicate any type of cut or opening of the skin, such as
an abrasion or |laceration. Dr. Harnon stated that the diagnosis
of metallic foreign bodi es enbedded in the skin was an error and
probably represented an artifact on an x-ray because the
Cl ai mrant had no break in her skin and no abnormalities appeared
on prior x-rays (EX 3F;, EX 4; EX 66 at 8:2-10:10).

Dr. Harnmon testified that based on his review of the
conplete records, including reports from all exam ni ng
physi ci ans, and based on the nature of the injuries reported by
ot her workers in the Shipyard clinic, he did not believe the
Claimant's conplaints of pain to be credible (EX 66 at
30: 13- 23). Dr. Harnon concluded that the Clainmant was
mal i ngering and he based this conclusion on the Claimnt's
hostility, her refusal to performwork within her restrictions,
her refusal to cooperate, her refusal to undergo an i ndependent
medi cal exam nation and her exaggerated and subjective
conplaints, which were out of proportion to any positive
findings (EX 66 a 50:10-51:6).

The clinic file indicates that the Cl ai mant obtai ned medi cal
treatment fromher famly doctor, Dr. A B. Harrison (EX 3F at
5). On July 30, 1977, Dr. Harrison prescribed treatment for

post - concussi on headaches (EX 8A). On August 3, 1977, Dr.
Harrison di agnosed a contusi on and sprain of the right shoul der
and right arm and a post-concussi on headache (EX 3F at 11). He

treated the Claimant with analgesics, nuscle relaxants,
sedatives, tranquilizers, and |ocal heat applications (Tr. at

39:15-23). He also referred her for a neurol ogical evaluation
performed by Dr. Rashti, a test the doctor reported was nornma
(EX 8A).

On Septenmber 29, 1977, Dr. Harrison released the Clai mant
to return to work, but recomended that she avoid lifting
clinmbing, or ascending extrene heights due to dizziness (EX 3F
at 12). He saw the Clai mant again on October 22, October 29,
Novenmber 22, and Decenmber 29, 1977 (CX 21). On Decenber 29
1977, Dr. Harrison issued a disability slip recommendi ng that
the Claimant avoid clinmbing, lifting, and straining due to
resi dual soreness of the chest and shoulders (EX 3F at 10;
E- 58). Dr. Harrison did not indicate in his records that the
Cl ai mnant had suffered a fractured sternum (EX 66 at 13:22-14:1;
15: 3-10).

Dr. Rashti, a neurosurgeon who exam ned the Claimnt on
Septenber 6, 1977, found a nornmal neurol ogi cal exani nation and
no organic evidence to |link her headaches to her injury. Dr .
Rashti st ated: "l do not see any reason from a neurosurgica



st andpoi nt, why this patient cannot resunme her usual activities”
(EX 8).

Dr. Joseph L. Verdiranme, a specialist in internal nedicine,
and Dr. L. J. Stetson, a radiologist, of the Lakeview Clinic,
eval uated the Claimant on February 1, 1978. They di agnosed a
fracture of the sternumw t hout displacenent on the basis of an
x-ray of the sternum taken February 1, 1978. Dr. Verdirane
det ected no permanent defect and noted that the Claimnt should
be able to return to her regular job after two weeks of rest to
allowtinme for union of the fracture. His disability slip dated
February 1, 1978 recommends no heavy lifting and bending at the
| egs, rather than the waist (CX 12; CX 20; CX 22; CX 22A; EX 8D;
EX 9).

Dr. Pillai, at the Lakeview Clinic, also exam ned the
Cl aimant and referred her to Dr. Grinnan. His disability slip,
dated March 2, 1978, recommended that the Claimant refrain from
lifting, pushing, pulling, or any other heavy |abor (CX 13; CX
22A; EX 9).

Dr. Grinnan exam ned the Claimnt on March 22, 1978. He
noted that while the Claimant conpl ai ned of extreme chest pain,
"l was able to lay ny hand against the chest at tines when she
was coughing and this did not result in any pain; however, when
| pressed ny hand directly on the sternum and questi oned her
about the disconfort she winced and grimaced as if there were
significant disconfort to this naneuver. Normal | y, when the
hand was resting against the sternum and not asking her if it
hurt, she did not show any evidence of any significant
di sconfort. . . . Conpression of the lateral portion of her
chest did not cause any pain or disconfort.” Dr. Ginnan, based
on the history and physical exam nation, could not find any
maj or problens related to Clainmant’s chest or sternum He made
a request to obtain the followup x-rays and to discuss this
further with Dr. Pillai and he “told the patient that he did not
see any major thoracic injury or problem and that she needed to
make sone di sposition with her Enpl oyer about her work status.”
(EX 9A).

The Claimant's first attorney referred the Claimant to Dr.
Stanley Z. Felsenburg (EX 62 at 39:16-40: 3). Dr. Fel senburg
exam ned the Claimant on Septenber 20, 1978, and without any
expl anati on and wi thout taking any x-rays, rated the Clai mant

with a 25% permanent partial disability of the chest wall. He
did not provide a basis for this rating, nor did he assign any
work restrictions. He merely noted tenderness and subjective

conplaints of pain, but the exam nation was normal (EX 11).
Because the Claimant was to be treated by an orthopedic
specialist, Dr. Felsenburg discharged her from his care on



Cct ober 23, 1978 with a final diagnosis of a severe contusion of
the chest wall (EX 13).

Dr. Allan H Mcht, who is board-certified in general
surgery, exam ned the Claimnt on Novenmber 1, 1978. He was
unable to detect a fracture on the sternum x-ray and di agnosed
post-contusion of the chest. He noted subjective conplaints of
pain, but did not recommend further treatnment. Dr. Macht
stated: "She is able to work at the present and should be
encouraged to go back to work. She has a 15 percent pernmanent
partial disability of her chest wall" (EX 14).

Dr. Macht re-evaluated the Claimant on August 20, 1983 at
the request of her attorney (EX 62 at 40:8-14). He di agnosed
post-contusion of the chest and recomended synptomatic and
supportive conservative treatnent (EX 46).

The Claimnt was evaluated by Dr. David L. Filtzer on
Cct ober 14, 1981 at Johns Hopkins Orthopedic Surgery. The
Cl ai mant di d not obtain authorization fromthe Shipyard for this
eval uation (EX 62 at 49:6-21). The Claimnt conplained to Dr.
Filtzer that she had gone fromdoctor to doctor and that no one
had done anything for her. Dr. Filtzer noted that the Cl ai mant
noved with ease, and her neurol ogi cal exam nati on was normal. He
concluded: ". . . there is little if any organic cause for her
persi stent conplaints. . . ." (EX 31). Dr. Filtzer noted that
the Claimant's absence from work was due to a conversion
conpensati on neurosis? (EX 26; EX 30; EX 31).

Dr. Filtzer re-evaluated the Cl aimant on March 14, 1982.
He noted that the Clai mant noved with ease and her neurol ogi cal

exam nation was negative. He also noted no evidence of
osteochondritis (Tietze's syndrone). Dr. Filtzer stated: "I do
not believe that the fractured sternum could be giving rise to
t hese synptons this long after the accident. Furthernore, her
synptons are so wi despread that it is difficult to conceive how
they could be organic in nature.” (EX 34). Neverthel ess, based
solely on Claimant’s subjective conplaint. Dr. Filtzer

hospitalized and tested the Claimant (CX 26; EX 34).

On March 20, 1982, following the Claimant's extensive
wor k-up at Johns Hopkins Hospital, Dr. Filtzer thought the
Cl ai mant had m nor post-traumatic chondritis of the right upper
chest wall wth tremendous accentuation of synptons on a

2Dr. Siebert defined the termconpensati on neurosis used by
Dr. Filtzer to nmean "behaving in a certain way for financial
gain so that they are exhibiting synptons in order that sone
financial gain may result in the future." (EX 87 at 38:8-15).
Dr. Siebert equated that termto malingering (ld. at 41:13-16).
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psychogeni ¢ basi s. He stated that the Claimnt had reached
maxi mum medi cal inmprovenment and rated her with a 5 percent
permanent partial disability of the whole body. Dr. Filtzer

concluded that the Claimant ". . . could be working full tine at
present in any heavy work capacity whatsoever. . . ." (CX 26; EX
36) .

On Septenber 28, 1982, Dr. Filtzer reviewed the Claimnt's
x-rays of the sternum He interpreted the February 1, 1978
x-ray as showing a fracture w thout displacenment, which was
healed by the time of the March 22, 1982 x-ray. Dr. Filtzer
again opined, "[t]here is no question whatsoever in ny nm nd but
t hat she has a gross exaggeration of synptons and responses to
t he exam nation on a psychogenic basis. It is still my opinion
t hat she could be working full time at present in any type heavy
wor k capacity whatsoever." (EX 37) (See also CX 17 at 2; EX 8E;
EX 9).

Dr. Filtzer evaluated the Clai mant on June 3, 1985 at Johns
Hopki ns Hospital. The Claimant had a full work-up by Dr.
Filtzer and associated evaluations and testing. Test s
performed, including an EMG a CAT scan, and an x-ray of the
ri ght shoul der and right upper chest, were normal and rul ed out
the presence of any netal fragments in the Cl aimnt. Dr .
Filtzer perforned a conpl ete exam nati on of the Clai mant's neck,
shoul ders, arm back and | egs, and reviewed all of her nedical
records (EX 57 at 1-6).

Dr. Filtzer, who is an associate professor of orthopedic
surgery and an assistant professor of neurol ogical surgery at
Johns Hopkins, and who has been board certified in orthopedic
surgery for thirty (30) years, stated: “[1]t is nmy studied
opinion that this woman does not have a brachial plexus
i nvol venent, does not have a foreign body in or about the region
of the right brachial plexus, and that her synptons are not due
to any organic cause whatsoever." (EX 57 at 7). Dr. Filtzer
expressed his opinion, after his conprehensive eval uation, that
the Claimant had no disability whatsoever and could work,
full-time, without any restrictions at |east as of March 20,
1982, when he previously saw her and probably | ong before that
date (EX 57 at 8).

Cl ai mant’ s nedi cal records reflect that she was exam ned at
The Johns Hopki ns Hospital Emergency Roomon October 1, 1978 for
conplaints of chest pains and that she was diagnosed wth
muscul oskel etal pain, but no acute problens were found (EX 12).
The Cl ai mant was al so seen at Johns Hopkins Enmergency Room on
July 6, 1981 and was diagnosed wth hypertension and
muscul oskel etal pain (EX 24; EX 25).



The Cl aimnt was examned by Dr. Tulipen, at The Johns
Hopki ns Hospital, Adult Neurology Clinic, on August 19, 1981.
Her cervical spine x-ray showed no fracture, subluxation or disc
di sease. Her neurol ogi c exam nati on was normal except for sone
tenderness (CX 26; EX 26). Dr. J. A Wnfield at The Johns
Hopki ns Hospital, Adult Neurology Clinic, evaluated the Clai mant
on Septenber 16, 1981. Ot her than sonme tenderness, his
exam nati on was unremarkabl e. He prescribed Mdtrin and a TNS
stimulator (CX 26; EX 29). Dr. Tulipen again exam ned the
Cl aimtant at the Adult Neurology Clinic on October 14, 1981 for
conpl aints of right parasternal and right cervical pain. He did
not recomend surgery and prescri bed a 2-week course of Zomax as
a last resort. Dr. Tulipen noted that there was little chance
of relieving her pain and stated that if the Zomax did not
provide relief, he had nothing further to offer her (CX 26).

From March 14, 1982 to March 17, 1982 the Claimnt was
adm tted for extensive eval uation at Johns Hopkins. Dr. Stephen
C. Achuff conducted a cardi ac evaluation, Dr. Baker conducted a
thoracic evaluation, and Dr. Moses conducted a neurol ogica
eval uation, all of which were negative. An EMG on March 15,
1982 was normal, as were a cervical and thoracic pantopaque pan
myel ogr am A cervical x-ray did not reveal any arthritis or
subl uxati on. The Psychol ogy Departnent noted that the Clai mant
may be ". . . very vulnerable to enhancing somatic synptons
what ever their organic basis. . . ." and noted that conservative
treatment m ght be in her best interest (CX 26; EX 35; EX 36).

Dr. Bruce Mffett evaluated the Claimnt at the Johns
Hopki ns Hospital, Neurosurgery Clinic, on May 25, 1983. Dr .
Moffett advised the Claimant that "no abnornmalities can be
found, either on physical examor on tests. . " He suggested
mld pain relievers and hot towels as needed (CX 26; EX 45).

The Claimant underwent an examnation by Orthopedic
Associates of Virginia in March 1980. Both her physical
exam nati on and her EMG test were normal (CX 28; EX 73).

The Claimnt was seen at the Peninsula Institute For
Community Heal th between January 1, 1981 and April 12, 1982. On
January 8, 1981, Dr. George Marks, Jr., stated that the Clai mant
could not work in jobs that require lifting, pushing, pulling,
or any repetitive hand novenent for 4 to 6 nonths. On May 6,
1981, Dr. Marks diagnosed probable rheumatoid arthritis and
i ndi cated that the Claimnt could not work for six nonths. No
Xx-rays were taken, and apparently the rheumatoid arthritis
di agnosis was refuted by the Medical College of Virginia
(hereinafter "MCV'). Dr. M chael Parson stated on a Decenber 9,
1981 form his diagnosis of chronic chest pain and pain when
lifting nore than five pounds. He stated that the Clainmant
could not do any work and was permanently and totally disabl ed.
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Dr. Parson |eft any further disability evaluation to MCV. Dr.
Parson's |ast note, dated April 12, 1982, indicated that the
Johns Hopki ns workup was negative for organic causes for her
chronic pain (EX 23; EX 27; EX 32).

The Claimant's testinmony was internally inconsistent and
repeatedly contradicted by reliable docunentary evidence. As
such, | find her testinony to be unreliable, and thus give it
little, if any, weight, as further discussed bel ow.

The Claimant testified at the hearing to a work history
whi ch was inconsistent with the work history on her Shipyard
enpl oynment application and in her interrogatory answers. The
Cl ai mant all eged that she worked at jobs and for tine periods

which were not |listed on her enploynent application or in her
interrogatory answers (Tr. at 29:11-33:11; EX 3B at 7; EX 64 at
8-9). Simlarly, contrary to the Claimant's testinony, the

evi dence shows that she was not working for a substantial tine
period due to her car accident and that she actually was not
wor ki ng when she was hired at the Shipyard (EX 63; EX 67).

The Claimant's actions al so contradi cted her own testinony.
The Claimant testified that Dr. Harrison rel eased her to return
to work on January 2, 1978, because she thought she would | ose
her job if she did not return to work (Tr. at 40:23-41:13). She
testified that she tried to performthe light grinding job and
the job picking up washers, but that it felt |ike her chest was
openi ng and closing. She stated that all of that work made her
hurt so badly that her whole head would start to hurt (Tr. at
46: 23-47:6). The Claimant stated that when she conpl ai ned about
the pain, the Shipyard passed her out (Tr. at 41:21-43:8). She
also testified that she was term nated fromthe Shipyard as of
January 27, 1978 (Tr. at 44:10-45:11). (As noted above, the
actual date was January 13, 1978.)

Despite this all eged pain and injustice, the Claimant fail ed
to pursue her claimand did not actively seek medical care from
1978 to 1980. The Claimant admtted that she failed to keep her
appoi ntnments with Dr. Wnfrey schedul ed by the Shipyard, yet she
continued to conmplain that she was hurting (Tr. at 63:15-64:9).
Only when her nmarriage began to break up in 1980 did the
Cl ai mant begin to pursue her claim and seek nedical treatnent
(Tr. at 58:11-59:7).

The Claimant's testinmony concerning her efforts to try to
find work was equal | y unbel i evabl e and i ncredi bl e. The Cl ai mant
deni ed that she ever refused to undergo job interviews or to
conpl ete job applications unless she was guaranteed enpl oynent,
contrary to M. Rose's testinmony (Tr. at 59:8-17; See al so EX 62
at 41:20-42:5). She testified that she tried to find work when
she returned to Baltinmore (Tr. at 48:10-16). The evidence
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shows, however, that she refused to cooperate with job placenment
(Tr. at 129:12-130:5; EX 21). The Claimant testified that she
obtained a job on her own at Perma Lightbul b, but she continued
to experience pain. She got in an argunent with her enployer
and was also term nated there. (Tr. at 49:4-14). She further
testified that she has not felt capable of performng full-tine
work (Tr. at 54:1-8).

The Claimant testified at the hearing that she continued to
experience pain in the right side of her neck, her chest, her
right arm and her head. She noted that she continued to be
exam ned by doctors and that sone of them prescribed nedication
(Tr. at 48:20-49:3). The Claimant testified that sinple
activities such as riding a bus, chew ng food, and witing cause
her pain, yet she is able to drive herself to visit friends and

relatives (Tr. at 52:22-53:8; 54:20-55:24). G ven the
Claimant's inaccuracies in her other testinmny and her normal
medi cal exam nations, | <cannot <credit her exaggerated and

subj ective conplaints of pain, as further discussed bel ow.

The Claimant testified that Dr. Kan and Dr. Tyson tried to
renove the netal fromher shoulder (Tr. at 60:1-12). Dr. Tyson,
however, testified that he nade no such attenpt and Dr. Kan's
records do not substantiate that he nade any such effort (Tr. at
120:17-121:19; EX76). Dr. Siebert noted that the Clai mant gave
i nconsistent and inconplete histories to her physicians and
exagger ated her conmplaints. M review of the evidence verifies
t hese repeated material and substantial inconsistencies between
the Claimant's testinony and this closed record, as further
di scussed below. As noted above, the Board’ s mandate to this
Adm ni strative Law Judge is to determn ne:

(1) Whether Claimnt has established disability due to her
al l eged work-related injury before March 20, 19827

(2) Whether Claimant is entitled to an award of nedical
benefits under Section 7 of the Act.

On the basis of the totality of this closed record, | nake
the foll ow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
wi tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nmedical examn ner. Banks v. Chicago Grain
Trimmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U. S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, I|ncorporated, 22 BRBS 164,
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165, 167 (1989); Hite v. Dresser CGui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Termnal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that a claimcomes withinits
provisions. See 33 U . S.C. 8920(a). This Section 20 presunption
"applies as much to the nexus between an enpl oyee's mal ady and
his enpl oynent activities as it does to any other aspect of a
claim"” Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C
Cir. 1976), cert. denied, 429 U S. 820 (1976). Claimant's
uncontradicted credible testinony alone my constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction,
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
the requirenent that a claimof injury nust be nmade in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprenme Court has held that
“Ia] prima facie ‘claim for conpensation,” to which the
statutory presunmption refers, nust at |east allege an injury
that arose in the course of enploynment as well as out of
enpl oynment." United States Indus./Fed. Sheet Metal, Inc., v.
Director, Ofice of Wirkers' Conpensation Prograns, U S. Dep’'t
of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U. S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the nere existence
of a physical inpairnment is plainly insufficient to shifts the
burden of proof to the enployer.” U.S. Industries/Federal Sheet
Met al , I nc., et al., V. Di rector, Office of Wrkers
Conpensation Prograns, U. S. Departnent of Labor, 455 U S. 608,
102 S.Ct. 1318 (1982), revig Riley v. U S. Industries/Federa

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Mchine Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
clai mant need not affirmatively establish a connection between
work and harm Rather, a claimant has the burden of
establishing only that (1) the claimant sustai ned physical harm

13



or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harm or pain. Kelaita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prim facie case is
establ i shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enployment. To
rebut the presunption, the party opposing entitlenent nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynment or working
condi ti ons. Kier, supra; Parsons Corp. of California v.
Director, ONCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenent Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Works Corp., 22 BRBS 301, 305 (1989). Once cl ai mant
establi shes a physical harm and working conditions which could
have caused or aggravated the harmor pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enpl oynent. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. CGeneral Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger

controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Volpe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the
evi dence relevant to the causation issue, resolving all doubts
in claimant's favor. Sprague v. Director, OACP, 688 F.2d 862
(1st Cir. 1982); MacDonald v. Trailer Marine Transport Corp., 18
BRBS 259 (1986).

The U.S. Court of Appeals for the First Circuit has
consi dered the Enployer’s burden of proof in rebutting a prim
facie claimunder Section 20(a) and that Court has i ssued a nost
significant decision in Bath Iron Wirks Corp. v. Director, OACP
(Shorette), 109 F.3d 53, 31 BRBS 19(CRT)(1st Cir. 1997).

I n Shorette, the United States Court of Appeals for the
First Circuit, held that an enployer need not rule out any
possi bl e causal rel ati onshi p between a cl ai mrant’ s enpl oynent and
his condition in order to establish rebuttal of the Section
20(a) presunption. The court held that enployer need only
produce substantial evidence that the condition was not caused
or aggravated by the enmploynent. 1d., 109 F.3d at 56, 31 BRBS
at 21 (CRT); see also Bath Iron Wrks Corp. v. Director, OWCP
[Hartford], 137 F.3d 673, 32 BRBS 45 (CRT)(1st Cir. 1998). The
court held that requiring an enployer to rule out any possible
connecti on between the injury and the enpl oynent goes beyond t he
statutory | anguage presum ng the conpensability of the claim®“in
t he absence of substantial evidence to the contrary.” 33 U. S.C
§920(a) . See Shorette, 109 F.3d at 56, 31 BRBS at 21 (CRT).
The totally “ruling out” standard was recently addressed and
rejected by the Court of Appeals for the Fifth and Seventh
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Circuits as well. Conoco, Inc. v. Director, ONCP [Prewitt], 194
F.3d 684, 33 BRBS 187(CRT)(5th Cir. 1999); American Grain
Trimrers, Inc. v. OACP, 181 F.3d 810, 33 BRBS 71(CRT)(7th Cir.
1999); see also OKelley v. Dep’'t of the Army/NAF, 34 BRBS 39
(2000); but see Brown v. Jacksonville Shipyards, Inc., 893 F. 2d
294, 23 BRBS 22 (CRT)(11th Cir. 1990) (affirmng the finding
that the Section 20(a) presunption was not rebutted because no
physi ci an expressed an opinion “ruling out the possibility” of
a causal relationship between the injury and the work).

To establish a prima facie case for invocation of the
Section 20(a) presunption, claimnt nust prove that (1) he
suffered a harm and (2) an accident occurred or working
condi ti ons existed which coul d have caused the harm See, e.g.,
Noble Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT)
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271
(1989). If claimnt's enpl oynment aggravates a non-work-rel at ed,
under | yi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. General
Dynami cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Wrks
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents substantial evidence sufficient to sever the connection
bet ween cl aimant's harm and his enployment, the presunption no
| onger controls, and the issue of causation nust be resolved on
t he whol e body of proof. See, e.g., Leone v. Seal and Ter m nal
Corp., 19 BRBS 100 (1986).

Enmpl oyer contends that Claimnt did not establish a prim
facie case of causation and, in the alternative, that there is
substantial evidence of record to rebut the Section 20(a), 33
U S.C. 8920(a), presunption. The Board has held that credible
conpl ai nts of subjective synptons and pain can be sufficient to
establish the elenent of physical harm necessary for a prinma
facie case for Section 20(a) invocation. See Syl vester .
Bet hl ehem Steel Corp., 14 BRBS 234, 236 (1981), aff'd, 681 F.2d
359, 14 BRBS 984 (5th Cir. 1982). Moreover, | may properly rely
on Claimant's statenents to establish that she experienced a
work-related harm and as it is undi sputed that a work acci dent
occurred on July 27, 1977 which coul d have caused the harm the
Section 20(a) presunption is invoked in this case. See, e.g.,
Sinclair v. United Food and Comrerci al Workers, 23 BRBS 148, 151
(1989). Moreover, Enployer's general contention that the clear
wei ght of the record evidence establishes rebuttal of the pre-
presunption is not sufficient to rebut the presunption. See
generally Mffleton v. Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunmption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U.S.C. § 920. VWhat this requirement means is that the
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enpl oyer nust offer evidence which negates connection between
the alleged event and the alleged harm In Caudill v. Sea Tac
Al aska Shi pbuil ding, 25 BRBS 92 (1991), the carrier offered a
medi cal expert who testified that an enploynent injury did not
“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient
as a matter of law to rebut the presunption because the
testinmony did not rule out the role of the enploynment injury in
contributing to the back injury. See also Cairns v. WMatson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion
which did entirely attribute the enployee’s condition to non-
work-related factors was nonethel ess insufficient to rebut the
presunption where the expert equivocated somewhat on causati on
el sewhere in his testinony). Were the enployer/carrier can
offer testinmony which negates or severs the causal |ink, the
presunption is rebutted. See Phillips v. Newport News
Shi pbui I ding & Dry Dock Co., 22 BRBS 94 (1988) (nedi cal testinony
that claimant’s pul nonary probl ens are consistent with cigarette
snoki ng rather than asbestos exposure sufficient to rebut the
presunption).

For the nost part only nedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimnt’s enploynent while
the remaining 1% was in an area far renoved from the cl ai mant
and renoved shortly after his enpl oynent began). Factual issues
cone in to play only in the enployee s establishnment of the
prima facie el ements of harm possi bl e causation and in the later
factual determ nation once the Section 20(a) presunption passes
out of the case.

Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
examning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was i n equi poi se, all
factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5" Cir.
1968), cert. denied, 395 U. S. 920, 89 S. Ct. 1771 (1969). The
Suprene Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all adm nistrative bodies. Director, OANP vVv. Greenw ch
Collieries, 512 U S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after G eenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evi dence after the presunption is rebutted.
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As the Enpl oyer disputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981), the burden shifts to Enployer to rebut the presunption
with substantial evidence which establishes that Claimnt’s
enpl oyment did not cause, contribute to, or aggravate her
condition. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’d sub nom Insurance Conmpany of North Anerica v.
U S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U. S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryland, 23 BRBS 157 (1990); Samv.
Loffland Brothers Co., 19 BRBS 228 (1987). The forthright
testimony of a physician that no rel ationship exists between an
injury and a claimnt’s enploynment is sufficient to rebut the
presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If the Enployer submts substantial countervailing
evidence to sever the connection between the injury and the
enpl oynment, the Section 20(a) presunption no | onger controls and
the issue of causation nmust be resolved on the whole body of
proof. Stevens v. Tacoma Boatbuil ding Co., 23 BRBS 191 (1990).
This Adm ni strative Law Judge, in wei ghing and eval uating all of
the record evidence, may pl ace greater wei ght on the opini ons of
the enpl oyee’s treating physician as opposed to the opinion of
an exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OACP, 119 F.3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997). See also Anps v. Director, OACP, 153 F.3d 1051 (9"
Cir. 1998), anended, 164 F.3d 480, 32 BRBS 144 (CRT)(9th Cir.
1999).

In the case sub judice, Claimnt alleges that the harmto
her bodily frame, i.e., her chest, shoul der and | unmbar probl ens,
resulted from her July 27, 1977 accident at the Enployer's
shi pyard. However, the Enployer has introduced substanti al
evi dence severing the connection between such harm and
Claimant's maritime enploynent. Thus, the presunption falls out
of the case, does not control the result and I shall now wei gh
and evaluate all of the record evidence.

I njury

The term "injury" means accidental injury or death arising
out of and in the course of enploynment, and such occupationa
di sease or infection as arises naturally out of such enpl oyment
or as naturally or wunavoidably results from such accidental
injury. See 33 U S.C. 8902(2); U S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wirkers Conpensati on
Prograns, U.S. Departnent of Labor, 455 U.S. 608, 102 S.Ct. 1312
(1982), revig Riley v. U 'S. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravation
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wrks Corporation, 11
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BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewi cz v. Sun Shipbuilding and Dry Dock
Conmpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Mdrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Mor eover, the
enpl oynent-rel ated i njury need not be the sole cause, or primry
factor, in a disability for conpensati on purposes. Rather, if
an enploynent-related injury contributes to, conbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi pping
v. Nash, 782 F.2d 513 (5th Cir. 1986); |Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimant sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); Mjangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravati on of a pre-existing non-work-related condition or the
conmbi nati on of work- and non-work-related conditions. Lopez v.
Sout hern St evedores, 23 BRBS 295 (1990); Care v. WWMATA, 21 BRBS
248 (1988).

On the basis of the totality of this closed record, I find
and conclude that Claimant sustained a work-related injury on
July 27, 1977 in a relatively mnor shipyard lifting accident,
t hat she was treated conservatively for several nonths, that she
was released to return to work with certain restrictions, that
t he Enployer made available to her adjusted work within her
restrictions, that Claimnt did not make a good faith effort to
see if she could performthose extrenely |light duty jobs at the
sane pay rate as her pre-injury wages, that Claimant failed to
keep two nedi cal appointnents schedul ed for her by the Enployer
and that finally the Enployer, for just cause, terni nated
Cl ai mnant on January 13, 1978 because she was absent from work
for five (5) consecutive days w thout perm ssion from the
Empl oyer and wi thout a nmedical slip authorizing such absence.
These findings will be further discussed bel ow

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
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F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U. S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nmedical condition al one. Nar del | a v.
Canmpbel | Machi ne, I nc., 525 F.2d 46 (9th Cir. 1975).
Consi deration nust be given to claimant's age, education,
i ndustrial history and the availability of work he can perform
after the injury. American Miutual Insurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury my lead to a finding of total disability if it
prevents the enpl oyee fromengaging in the only type of gainful
enpl oynment for which he is qualified. (1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
his disability wthout the benefit of the Section 20
presunption. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Hunigman v. Sun Shipbuilding & Dry Dock Co., 8 BRBS 141
(1978). However, once clainmnt has established that he is
unable to return to his former enploynent because of a work-
related i njury or occupational disease, the burden shifts to the
enpl oyer to denonstrate the availability of suitable alternative
enpl oynent or realistic job opportunities which claimnt is
capabl e of perform ng and which he could secure if he diligently
tried. New Oleans (Gulfw de) Stevedores v. Turner, 661 F.2d
1031 (5th Cir. 1981); Air Anerica v. Director, 597 F.2d 773 (1st
Cir. 1979); Anerican Stevedores, Inc. v. Salzano, 538 F.2d 933
(2d Cir. 1976); Preziosi v. Controlled Industries, 22 BRBS 468,
471 (1989); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).
VWil e Claimnt generally need not show that he has tried to
obtain enploynent, Shell v. Tel edyne Mvible Ofshore, Inc., 14
BRBS 585 (1981), he bears the burden of denmonstrating his
willingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternative
enpl oynent is shown. WIson v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Conmpany, 17 BRBS 156
(1985).

Moreover, although a claimnt relocates for personal
reasons, enployer can still neet its burden of establishing
suitable alternate enploynment if it shows that such jobs are
avai l abl e within the geographical area in which clai mant resi ded
at the tinme of the injury. McCul | ough v. Marathon LeTour neau
Conpany, 22 BRBS 359, 366 (1989); Dixon v. John J. McMil |l en and
Associ ates, 19 BRBS 243 (1986); Elliott v. C & P Tel ephone Co.,
16 BRBS 89 (1984).

The Cl aimant contends that she is entitled to tenporary
total or permanent total disability benefits after Decenber 4,
1977, which is the date the Enployer suspended conpensation
based on her failure to undergo an independent eval uation by a
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thoracic surgeon and her failure to return to work. The
Enmpl oyer asserts that the Claimant is not entitled to any
further conpensation benefits. Based on ny review of the
evi dence, taken as a whole, | find that the Cl ai mant was able to
return to her regular job by at |east Decenber 4, 1977.
Therefore, | find that she is not entitled to tenporary total or
permanent total disability benefits for the follow ng reasons.

Based on the records of Drs. Rashti and Harrison, | find
that the Clai mant reached maxi num nmedi cal inprovenent from her
chest injury by Decenber 4, 1977. Both Dr. Harrison and Dr.
Rashti had rel eased the Claimant to return to work by this tine.3
| recogni ze that Dr. Harnon advi sed the then Deputy Conm ssi oner
that as of January 18, 1978 he had not yet placed the Clai mant
at maxi num medi cal inprovenent. He expl ai ned, however, that
this was based on the Claimant's continuing subjective
conmplaints and his lack of the Claimant's conplete nedi cal
records (EX 66 at 65:6-66:4). | find that the Claimnt's
subj ective conplaints were not substantiated by any objective
findings and were not credible and that her condition had in
fact resol ved by December 4, 1977. Thus, as | find the Clai mant
is not entitled to tenporary disability benefits after that
date, the Enployer properly termnated her benefits. See
Phillips v. Marine Concrete Structures, 21 B.R B.S. 233 (1988).

Based on ny revi ew of the evidence, | find that the Cl ai mant
di d not sustain a pernmanent physical inpairnment or disability as
a result of her July 27, 1977 injury. | credit the opinion of

Dr. Rashti, a neurosurgeon, who exam ned the Claimant | ess than
two nonths after her injury and found no organi c neurol ogi ca
probl em He opined, forthrightly and w t hout equivocation, that
t he Cl ai mant was able to resune her usual activities as early as
Septenber 6, 1977 (EX 8). | also credit, in part, the opinion
of Dr. Harrison, a famly practitioner, who exam ned and treated
the Claimant immediately after her injury. Although he is not
a specialist, he followed the Clainmant for five nonths after her

SDr. Rashti found nothing wong with the Claimnt as early
as Septenber 6, 1977 (EX 8). Dr. Harrison initially released
the Claimant to return to work with restrictions on Septenber
29, 1977. His records indicate that he exam ned the Cl ai mant on
Oct ober 22, October 29, Novenber 29, and Decenber 29, 1977, at
which tinme he again released her to return to work wth
restrictions on January 2, 1978 (EX 3F at 10). Dr. Harrison's
records do not indicate that the Clai mant was di sabl ed from any
and all enploynment during this tine. They nerely show that he
was relying on the Claimant's subj ective conpl aints, rather than
on any objective findings, in continuing to treat her (CX 21).
Thus, | find that Dr. Harrison's reports do not provide a basis
for a continuing disability after Decenber 4, 1977.
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infjury. | credit his opinion to the extent that he originally
released the Claimant to return to work with restrictions on
Sept ember 29, 1977 (CX 21; EX 8A). | do not find that his
subsequent reports support additional disability benefits,
because he relied nerely on the Claimnt's exaggerated and
subj ective conplaints which have already found by this
Adm ni strative Law Judge to be not credible and exaggerat ed.

| do not «credit the opinion of Dr. Verdiranme, who
specializes in internal medicine, that the Clai mant sustained a
non-di spl aced fracture of the sternum as a result of her July
27, 1977 injury, for which she required two weeks of rest. Dr.
Verdirame did not examine the Claimant until nore than six
nmont hs after her injury, and he relied on x-rays taken nore than
six months after her injury (CX 12; CX 20; CX 22; EX 8D; EX 9).
The physicians who exam ned the Claimnt earlier and viewed
earlier x-rays were in a better position to evaluate the
Cl ai mant .

Furthermore, | <credit the opinion of Dr. Harnon, who
specializes in occupational medicine. He reviewed all of the
Claimant's mnmedical records and x-rays and opined that the
Claimant did not fracture her sternum as a result of her July
27, 1977 injury (EX 8E;, EX 77 at 29:10-13; 46:18-47:2;
59: 24-60: 24). Dr. Harmon opined that the Claimnt did not
sustain a permanent inpairment and did not necessitate pernanent
work restrictions. Based on his thorough review of the nmedical
records and his exam nation of the Claimant shortly after her
injury, | credit Dr. Harnon's opinion, which is well-reasoned,
wel | -docunented and based on his review of all Claimnt’s
nmedi cal records.

| credit the opinion of Dr. Giinnan, who specializes in
internal medicine and pul nonary di sease. Although he did not
revi ew x-rays of the Clai mant, he obtained a conplete history of
her injury and nmedical treatnent and conducted a thorough
exam nation. Dr. Grinnan's report indicates that the Clai mant
was referred for further evaluation for a possible fractured
st ernum He noted her subjective and inconsistent conplaints
and opi ned that she had no major problens. Dr. Ginnan did not
assign a permanent inpairnent rating or work restrictions, nor
did he recommend any nedi cal treatnent (EX 9A).

| do not credit the opinion of Dr. Fel senburg, who is not
a specialist. Al t hough he assigned a 25 percent pernmanent
i mpairment rating to the Claimant's chest wall, he did not
reviewthe Claimant's x-rays and did not provi de any expl anati on
or basis for his inpairnment rating (EX 11; EX 13). Thus, | do
not find his opinion to be well-reasoned or well-docunent ed.
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| credit the opinion of Dr. Macht, who is board-certified
in general surgery, but only to the extent that he found the
Cl ai mant able to work. | do not credit his opinion that the
Cl ai mant sustained a 15 percent inpairnment to the chest wall,
because he based it on the Claimnt's subjective pain and
di sconfort rather than on any objective findings (EX 14; EX 46).

| credit much of the opinion of Dr. Filtzer, who has been
board-certified in orthopedic surgery for over 30 years and who
is an associate professor of orthopedic surgery and assistant
pr of essor of neurol ogi cal surgery at Johns Hopkins. Dr. Filtzer
reviewed the Cl ai mvant' s medi cal records and conducted a conpl ete
wor k-up at The Johns Hopkins Hospital, the results of which were
nor mal . Al t hough he assigned a 5 percent pernmanent parti al
disability rating to the body as a whole, he opined that the
Cl ai mant could be working full-time in any heavy work capacity
what soever (CX 26; EX 30; EX 31; EX 34; EX 36; EX 37; EX 57).

Based on the evidence, taken as a whole, | find that the
Cl ai mant sustained no disability as a result of her July 27,
1977 injury after Decenmber 4, 1977. Based on the various
di agnoses for the Claimant, it is obvious that several doctors
were msled by the Claimant's exaggerated conplaints and
i naccurate history. All objective tests, such as EMGs and CAT
scans, were read as normal. When physicians such as Dr. Rashti,
Dr. Ginnan, Dr. Filtzer, Dr. Mffett, and Dr. Kan had a
conplete history and nade a full exam nation, they all found no
organic basis for the Claimnt's conpl aints of pain. Most of
t he doctors who found sone type of problem based their opinions
on the Clainmnt's exaggerated and subjective conplaints rather
t han on any objective findings, and | so find and concl ude.

Because the Claimant is able to work and has sustained no
per manent physical inpairment as a result of her July 27, 1977
injury, | find that she is not entitled to tenporary total or
permanent total disability benefits. Even assum ng, arguendo,
that the Claimant required permanent work restrictions, the
Enmpl oyer has presented anpl e evidence of jobs available within
her restrictions at the Shipyard at no | oss in pay. Moreover,
the fact that the Claimant did not avail herself of these job
opportunities and subsequently was rel eased fromthe enpl oynent
rolls for failing to conply with the five-day call-in rule, does
not entitle the Claimant to an award of disability benefits as
she has voluntarily renoved herself fromthe job market for her
own personal reasons. Brooks v. Newport News Shipbuil ding, 2
F.3d 64 (4th Cir. 1993).

Furthernmore, | find and conclude find that the Cl ai nant was
not di sabled for the two-week period in February 1978, when Dr.
Verdi rame suggested two weeks of rest. The evidence is

conflicting as to whether the Cl ai mant sustai ned a non-di spl aced
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fracture of the sternum A chest x-ray taken on July 28, 1977,
one day after the injury, was read as negative by Dr. Padayhag,
a Shipyard physician (EX 66 at 42:4-7). Simlarly, a chest
x-ray taken on Cctober 24, 1977, three nonths after the injury,
was read as negative by Dr. Harnmon, the Shipyard' s nedica
director (EX 66 at 42:8-11).

A chest x-ray taken on February 1, 1978, nore than siX
nmonths after the injury, originally was read as showi ng no
fracture or other abnormality by Dr. Verdirane, who specializes
in internal nedicine (EX 8D). Dr. Stetson, a radiologist,
however, read the February 1, 1978 chest x-ray as showi ng a
non-di spl aced fracture of the sternum w th which Dr. Verdirane

then concurred (CX 20; EX 9). Dr. Filtzer, an orthopedic
surgeon, also read the February 1, 1978 chest x-ray as show ng
a non-displaced fracture of the sternum Dr. Filtzer also

reviewed a March 22, 1982 chest x-ray, which showed no evi dence
of a fracture, and concluded that the fracture healed
uneventfully with no residual x-ray stigmata (CX 17 at 2).

Dr. Harnmon, the Shipyard' s nedical director, reviewed the
February 1, 1978 chest x-ray and opined that the Claimnt did
not suffer a fractured sternum (EX 66 at 46:18-47:2;
59: 24-60: 24) . Dr . Quentin J. Legqg, a board-certified
radi ol ogi st, also reviewed the February 1, 1978 chest x-ray and
found no evidence of a fracture of the sternum or other bony
abnormality (EX 8E, EX 66 at 29:10-13). Dr. Macht, a
board-certified general surgeon, also reviewed the Claimnt's
chest x-ray and was unable to detect a fracture of the sternum
(EX 14).

Because the Claimant refused to submt to a nedical
exam nation by Dr. Wnfrey, a thoracic surgeon, at the
Enpl oyer's request, Dr. Wnfrey was unable to review the x-rays
and to provide the Enployer with his opinion on whether the
Cl ai mant sustained a sternum fracture. Unfortunately, the
February 1, 1978 x-ray in question has been | ost or destroyed,
so the independent examner, Dr. Kan, was also unable to
interpret the film

As the x-ray evidence is in conflict, | credit the well-
reasoned and well-docunented opinions of Dr. Legg, who is a
board-certified radiologist, and Dr. Harnmon and Dr. Padayhag,
who specialize in occupational nedicine, that the Clainmnt did
not sustain a fractured sternumas a result of her July 27, 1977
injury. | give weight to the fact that contenporaneous chest
X-rays previously taken on July 28, 1977 and Oct ober 24, 1977
reveal ed no evidence of a fractured sternum |If a fracture had
occurred at the time of her injury, evidence of the fracture
shoul d have appeared on these earlier x-rays of the Claimant's
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sternum revi ewed by these qualified physicians, and I so find
and concl ude.

Even assum ng, arguendo, the Claimnt had sustained a
non-di spl aced fracture, it certainly had healed by at |east
January of 1978 (EX 66 at 26:16-28:8). Dr. Harnon noted that
nost fractures heal within six to eight weeks; whereas the
Cl ai mant was out of work and was pai d conpensation for over four
nmonths (EX 1; EX 66 at 45:12-20). In addition, Dr. Filtzer, who
t hought the chest x-ray showed a non-di splaced fracture, stated
that the x-ray "does not <change ny opinion in any way
what soever. There is no question whatsoever in my m nd but that
[ Ms. Cotton] has a gross exaggeration of synptons and . . . .
could be working full tinme at present in any type heavy work
capacity whatsoever” (CX 17 at 2). Although Dr. Filtzer first
saw the Claimant a few years after her injury, his statenment is
consistent with Dr. Harnon's view that a non-di splaced fracture
does not cause a long-termdisability.

Al t hough Dr. Verdirame recomended that the Cl ai mant not
return to her position at the Shipyard or performany housework
for approximately two weeks, | credit the testinony of Dr.
Harmon that the Shipyard had extrenely |ight and sedentary
positions of |light grinding and picking up nuts and bolts
available to the Claimant, which were within her capabilities
even for those two weeks. | find that these positions, as
described by M. Wiitley and M. Mangrum constitute extrenmely
light work requiring less effort than that required to perform
housework. | also note that even Dr. Verdirane did not prohibit
the Claimant fromreturning to her usual enploynent after the
two weeks of recommended rest. | do not see how the Cl ai mant
could need to go from bed rest to regular work. The | ogi cal
inference is that she could perform at |east the sedentary
positions of available work for the two weeks, especially since
all this took place 6 nonths after the injury, and | so find and
concl ude.

| credit Dr. Harnon's opinion regarding the Claimnt's
ability to work based on his famliarity with Shipyard work in
general and those two jobs in particular, as well as his ten
years of experience in occupational nedicine (EX 66 at 25:5-27;
34:11-15). Dr. Harnmon explained logically why the Claimnt
could perform these jobs; whereas Dr. Verdirane offered no
explanation for his bar of any work for two weeks during

February. G ven the length of tine since the injury, Dr.
Verdi rame' s opi ni on cannot be accepted, w thout an expl anation,
over Dr. Harnmon's well-reasoned testinony. | also credit the

testinmony of M. Whitley and M. Mangrum that the Claimnt did
not nmake a good faith effort to performthese |ight duty jobs,
a fact which further supports Dr. Harnon's testinony.
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Accordingly, in view of the foregoing, |I find and concl ude
that Cl ai mant had recovered fromher relatively mnor injury on
July 27, 1977 certainly by at | east Decenber 4, 1977, that after
that date Claimant, if properly notivated, could have perforned
the light duty jobs the Enployer offered her, that the Enpl oyer
properly term nated Cl ai mant, effective January 13, 1978, as she
was absent fromwork for nore than five (5) days wi thout calling
into her Enployer or w thout obtaining authorization fromthe
Enpl oyer and that she has not sustained any disability between
Decenmber 5, 1977 and March 20, 1982.

Medi cal Expenses

An Enpl oyer found |liable for the paynent of conpensationis,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnent is
recogni zed as appropriate by the nmedical profession for the care
and treatnent of the injury. Colburn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenment to nedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); WMayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimnt is
alsoentitled to rei mbursenent for reasonabl e travel expenses in
seeki ng nmedical care and treatnent for his work-related injury.
Tough v. General Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Union Tel egraph Co., 8 BRBS 278 (1978).

I n Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U. S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlement to an initial free
choi ce of a physician under Section 7(b) does not negate the
requi rement under Section 7(d) that claimnt obtain enployer's
aut hori zation prior to obtaining medical services. Banks v.
Bath Iron Works Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
| ngal I s Shi pbui |l ding Division, Litton Systens, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a cl ai mant has
been refused treatnent by the enployer, he need only establish
that the treatnent he subsequently procures on his own
initiative was necessary in order to be entitled to such
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treatment at the enployer's expense. Atlantic & Gulf
St evedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that Claimnt is
fully recovered is tantanount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir.
1984); Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). All
necessary nedi cal expenses subsequent to enployer's refusal to
aut horize needed care, including surgical costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OWCP, 784 F.2d 687 (5th Cir. 1986);
Ander son v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Ball esteros
v. Wllanmette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimant nmay not recover
medi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F. R 8702.422. However, the enpl oyer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedical
expenses; it only requires that the injury be work related.
Ronei ke v. Kaiser Shipyards, 22 BRBS 57 (1989); Wnston v.
I ngal I s Shipbuilding, 16 BRBS 168 (1984); Jackson v. Ingalls
Shi pbui I di ng, 15 BRBS 299 (1983).

The Enpl oyer has noved for inposition of the sanctions of
Section 7(d)(4). This section of the Act authorizes this
Adm ni strative Law Judge to suspend conpensati on during the tinme
that an enployee unreasonably refuses to undergo surgical or
ot her nedical treatnent:

If at any tinme the enployee unreasonably refuses to submt
to nedical or surgical treatnment, or to an exam nation by
a physician selected by the enployer, the Secretary or
adm ni strative | aw judge may, by order, suspend the paynment
of further conpensation during such time as such refusa
continues, and no conpensation shall be paid at any tine
during the period of such suspension, unl ess the
circunstances justified the refusal.

33 U.S.C. 8 907(d)(4). In Maryland Shipbuilding and Dry Dock
Co. v. Jenkins, 594 F.2d 404, 10 BRBS 1 (CRT) (4th Cir. 1979),
the United States Court of Appeals for the Fourth Circuit held
t hat Section 7(d) sanctions can be applied regardl ess of whet her
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the Claimant is receiving conpensation at the time. 594 F. 2d at
406- 07. Al t hough Jenkins involved the denial of nedical
benefits, the Fourth Circuit enphasized that the sanctions in
Section 7 clearly apply to all fornms of conpensation. 594 F.2d
at 407. Accord Adans v. Brookfield & Baylor Const., 5 BRBS 512
at 515-16 (1977); Pettis v. American Airlines, Inc., 6 BRBS 461
(1977), rev'd on other grounds, 587 F.2d 627, 8 BRBS 800 (4th
Cir. 1978).

The Claimant alleges entitlement to conpensation after
Decenber 4, 1977, the date the Shipyard suspended conpensati on.
Even assum ng, arguendo, the Claimnt was tenporarily and
totally disabled after Decenber 4, 1977, which I do not find, |
find that her refusal to undergo an evaluation by Dr. Wnfrey
was unreasonabl e, and thus under Section 7 of the Act, she is
barred from recovering additional conpensation. The Cl ai mant
continued to conplain of problens, yet refused to be exam ned by
a board-certified thoracic surgeon. The Claimant admtted that
she did not submt to an evaluation by Dr. Wnfrey and failed to
present evidence that justified her refusal to be exam ned, and
| find her refusal to be unreasonable because she denied the
Enpl oyer the opportunity to update its nedical evidence.

The record indicates that the Claimnt mssed her first
schedul ed appointnment with Dr. Wnfrey because her car broke
down. The Shi pyard, however, offered to provide transportation
fromthe Shipyard to the doctor's office. However, she refused
that reasonable offer. The Claimnt testified that she had no
way to get to her second schedul ed appointnment with Dr. Wnfrey
and that she saw no reason even to try to attend the

appoi ntment. She testified that she assumed Dr. Wnfrey would
say nothing was wong with her, which would result in another
argument with the clinic. The Claimant did not call Dr.

Wnfrey's office or the Shipyard clinic to explain why she
failed to attend her second scheduled appointnment (Tr. at
63: 15-64:9; EX 3C;, EX 7).

Pursuant to Section 7(d)(4) of the Act, | find that the
Cl ai mant' s conpensati on shoul d be suspended during the tinme that
she wunreasonably refused to submt to an exam nation by a
physi ci an selected by the Enployer. | find that the Claimnt's
refusal to see Dr. Wnfrey bars her entitlenment to conpensation
from Novenber 21, 1977 and continuing during the period she
unreasonably refused to submt to an exam nation by a physician

sel ected by the Enpl oyer. | further find that the Claimant's
unreasonabl e refusal to submt to an exam nation was not cured
until she underwent an independent nedical evaluation by Dr

Si ebert on Novenmber 8, 1985 (EX 75). Thus, | find that the

Claimant's entitlenment to conpensation is barred from Novenber
21, 1977 to Novenber 8, 1985.
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The Cl ai mant contends that she is entitled to rei nbursenent
for past expenses, as well as future nedical treatnment, for her
al l eged physical and psychiatric disabilities. The Enpl oyer
asserts that it has provided all reasonable and necessary
medi cal treatnment.

The Cl ai mant submitted vari ous outstanding nedical bills,
but this closed record |leads nme to conclude that Cl aimnt did
not request that the Shipyard authorized any of these physicians
to exam ne or to treat the Claimant (CX 5A to 5M CX 24; CX 27).
The Claimant also did not submt any evidence that these
physi cians filed attending physician reports on the form
prescri bed by the Deputy Comm ssioner. Thus, paynent cannot be
provi ded under Section 7 of the Act. 33 U.S.C. 8§ 907; Mattox v.
Sun Shipbuilding & Dry Dock Co., 15 B.R B.S. 162 (1983);
Mar yl and Shi pbuil ding & Dry Dock Co. v. Jenkins, 10 BRBS 1, 594
F.2d 404 (4th Cir. 1979); Jackson v. Ingalls Shipbuilding Div.,
15 BRBS 299 (1983); Betz v. Arthur Snowden Co., 14 BRBS 805
(1982).

The Claimant also failed to submt evidence that she

actually paid these bills. In addition, the Claimnt's counsel
specifically stated at the hearing: "Frankly, |I'mnot concerned
about the nmedical bills. There are a couple that | would be

mai nly concerned about, but nost of them have been paid by
Soci al Services." (Tr. at 64:23-65:3).

Pursuant to Section 7 of the Act, the Enployer is required
to furnish nedical treatnment "for such period as the nature of
the injury or the process of recovery may require.” 33 U S.C
§ 907. A claimant is entitled to nedical benefits for a
work-related injury, even if the injury is not economcally
di sabl i ng. Romei ke v. Kaiser Shipyards, 22 B.R. B.S. 57, 60
(1989). | find, however, that the Claimnt's physical and
psychiatric condition did not necessitate nedical treatnment in
excess of that provided by the Enployer.

The nedical evidence taken as a whole leads to the
conclusion that the Claimnt's physical condition was stabl e by
Decenber 4, 1977 and on January 2, 1978 she attenpted to return
to work at the Shipyard. Although she continued to conpl ain of
pain, she had no objective physical findings to support her
subj ective conpl ai nts.

| credit the well-reasoned and wel | -docunent ed opi ni ons of
Dr. Harrison, who found no need for further treatnment and
di scharged the Claimant fromhis care on Decenber 29, 1977, and
Dr. Rashti, who found no neurological problens as early as
Septenber 6, 1977 (EX 3F at 10; EX 8; EX 58). Likewise, | also
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credit Dr. Kan's opinion that any further treatnment for the
Cl ai mrant woul d be of no value (EX 76). He based this opinion on
his examnation of the Claimant, his interview with the
Claimant, and his detailed review of the Claimnt's nedical
records.

Al t hough several doctors who examned or treated the
Cl ai mant reconmmended pai n nedi cati on or heat applications, again
sol ely based on her subjective conplaints, | credit the opinions
of all of the other doctors, whose well-reasoned and well -
docunment ed reports have been extensively sumari zed above, who
found that the Claimant did not require nedical treatnent.
Several doctors nmade no nention of treatnment, and for the nost
part found noting wong with the Clai mant. | infer fromthis
that no treatnent was necessary, because they found no organic
probl ens requiring treatnent.

The nmedical evidence taken as a whole also leads to the
concl usion that the Clai mant needed no further psychiatric care
by March 15, 1982, when Dr. Ascher assigned a permanent
i npai rnment rating. Although Dr. Ascher recomended supportive
psychot herapy, he stated that the Claimant had little insight
and that he did not think the Claimnt would accept such
treatment (EX 35). | credit the opinion of Dr. Siebert, the
i ndependent eval uating physician, who did not specifically
recommend psychiatric treatnment, and who specifically stated
that the Claimnt should not even be taking Tylenol #3 for
chronic pain (EX 75; EX 87 at 48:10-18). Dr. Siebert also noted
that getting the Claimnt back to work would be good for her
(Id. at 84:9-15).

Even assum ng, arguendo, that the Claimant did require sone
addi tional nmedical treatnment, which the evidence does not
support, the <claim for mnmedical benefits nust be denied.
Pursuant to Section 7(d)(2) of the Act, a claim for nmedical
treatment is valid and enforceabl e agai nst an enployer only if
t he physician furnishes an attending physician's report to the
enpl oyer and the then Deputy Conmm ssioner within ten days of the
first treatment. 33 U.S.C. 8§ 907(d)(2). The Claimnt presented
no evidence to show that any of these doctors conplied wth
Section 7(d)(2) of the Act. |In addition, the Cl ai mant presented
no evidence to show that the interests of justice would be
served by excusing the doctors' failure to file the required
reports.

The Claimant contends that she was entitled to change
physi ci ans, because Dr. Harrison is a general practitioner and
her condition required a specialist. Although the Cl ai mant may
change her free choice treating physician, under Section 7(c)(2)
of the Act, the Claimant is required to obtain the prior consent
of the enployer or the Deputy Comm ssioner. The Act states that
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such consent "shall be given” when the Claimant's initial choice
was not a specialist whose services are necessary for and
appropriate to the proper care and treatnment of the conpensabl e
di sease or injury. 33 U S.C. 8 907(c)(2). | find, however
that the Claimant's physical condition required no further
treatment after January 2, 1978, the date she returned to work
at the Shipyard. | also find that the Enployer provided al
necessary psychiatric treatnment by authorizing the eval uati on by
Dr. Siebert.

Based on the evidence taken as a whole, | find that the
Enpl oyer provided such nedical treatnment as the nature of the
Claimant's injury and the process of her recovery required.
Because the Claimant's alleged physical and psychiatric
conditions did not require additional treatnent, | find that the
Enpl oyer is not responsible for past or future nedical care.
Thus, the Claimant's claimfor nedical benefits is denied.

ENTI TLEMENT

Si nce Cl ai mant has been fully conpensated for her relatively
m nor July 27, 1977 injury, she is not entitled to additional
benefits in this proceeding and her claimfor benefits is hereby
DENI ED. Since any disability Cl ai mrant now experiences is due to
ot her factors, none of which is work-rel ated, severing the chain
of causality or connection between such disability and her
previ ous work-related injury, sheis not entitled to benefits in
this proceeding and her claimfor benefits is hereby DEN ED

The rule that all doubts nmust be resolved in Claimnt's
f avor does not require that this Admnistrative Law Judge
al ways find for Claimnt when there is a dispute or conflict in

the testinony. It nmerely neans that, if doubt about the proper
resol ution of conflicts remains in the Admnistrative Law
Judge's mnd, these doubts should be resolved in Claimnt's
favor. Hodgson v. Kai ser Steel Corporation, 11 BRBS 421
(1979). Furthernore, the nere existence of conflicting evidence
does not, ipso facto, entitle a Claimant to a finding in his

favor. Lobin v. Early-Massman, 11 BRBS 359 (1979).

While <claimant correctly asserts that all doubt f ul
fact questions are to be resolved in favor of the injured
enpl oyee, the nere presence of conflicting evidence does not
require a conclusion that there are doubts which nust be
resolved in claimant's favor. See Hislop v. Marine Term nal s
Corp., 14 BRBS 927 (1982). Rat her, before applying the "true
doubt” rule, the Benefits Review Board has held that this
Adm ni strative Law Judge should attenpt to evaluate the
conflicting evidence. See Betz v. Arthur Snowden Co., 14 BRBS
805 (1981). Moreover, the U S. Suprenme Court has abolished the
“true doubt” rule in Maher Termnals, Inc. v. Director, OANCP
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512 U.S. 267, 114 S.Ct. 2251, 28 BRBS 43 (CRT)(1994), aff’g 992
F.2d 1277, 27 BRBS 1 (CRT)(3d Cir. 1993).

ORDER

It is therefore ORDERED that the claimfor conpensation
benefits filed by Adeline Torain Cotton shall be, and the sane
is hereby DENIED

DAVID W DI NARD
Adm ni strative Law Judge

Dat ed: January 2, 2001

Bost on, Massachusetts
DWD: dr
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